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AN ENVIRONMENTAL AND ENERGY LAW PRACTICE

Pennsylvania Supreme Court Declares Stormwater Charges Are Taxes Not Fees
A comprehensive breakdown and discussion of the Borough of West Chester case

We covered this critical case several times since 2023, as it wound its way up through the appeal
process. By way of background and history, the Borough of West Chester (the “Borough™)
operates a municipal separate storm sewer system that manages stormwater in a system of inlets,
pipes, conveyance systems, and outfalls that are subject to environmental regulatory oversight at
the state and federal level under the Clean Water Act. The Borough, like many other
municipalities in the Commonwealth over the last 15 years, established a charge on all developed
properties in the Borough for stormwater management.

The Borough’s Stream Protection Fee Ordinance, through which the Borough established the
stormwater charge, is substantively identical to nearly all the stormwater charge systems
established throughout the Commonwealth. The Borough established a stormwater charge for all
developed properties, calculated as a flat rate for residential properties, but at a fluctuating rate
based on total impervious surface coverage for non-residential properties. The Borough also
adopted a system of credits by which a property owner could apply to reduce the property’s total
stormwater charge. All stormwater charges collected by the Borough were deposited into a
dedicated stormwater management fund. The projects and tasks the Borough paid for out of the
dedicated stormwater fund — including repairing stormwater pipes and inlets, general
maintenance and cleaning of the stormwater system, street sweeping, and tree planting — did not
directly benefit any particular property from which the monies were collected, but rather were
used for projects that generally benefited the entire community, in the form of decreased
flooding, minimized erosion, and cleaner water. Prior to the enactment of the Borough’s
Ordinance, any work on the Borough’s stormwater management system and environmental
compliance obligations were paid from the Borough’s general fund and generated from local
property tax revenue.

West Chester University (the “University”), a state-owned university, refused to pay the
$132,000 annual stormwater charge levied by the Borough, arguing that the stormwater charge
was not a fee for a service, but rather a tax from which it was immune. The Borough argued that
the stormwater charge was a fee for the stormwater management service the Borough provided to
the University, as well as all other owners of developed property in the Borough, and that the
University benefited from and used the Borough’s stormwater management system by
discharging stormwater from certain portions of the campus into the Borough’s system.

In 2023, the Pennsylvania Commonwealth Court, sitting en banc, unanimously agreed with the
University’s arguments, and concluded that the Borough of West Chester’s stormwater charge
was in substance and effect a tax from which the University was immune. The Commonwealth
Court held that the Borough’s stormwater charge was an involuntary tax imposed on all property
in the Borough, where stormwater management, flooding control, and general environmental
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benefits, were benefits shared by all, rather than a specific or discrete benefit provided by the
Borough to the “users” of the stormwater system that was tied to the charges imposed.

The Borough, supported by dozens of amici curiae who were proponents of stormwater fees,
argued that the University received specific and direct benefits from the Borough’s stormwater
management system, because the system relieved the University’s obligations to manage
stormwater runoff on its campus. The Borough argued that the University’s connection to the
Borough’s stormwater infrastructure was an “affirmative voluntary choice to subject [the
University] to the Stormwater Charge,” and that there was a credit system that the University
could apply for to lower their total bill. The Borough argued that the high costs that the
University would otherwise incur if it had to manage all stormwater on-site and not use the
Borough’s stormwater system demonstrated that the $123,000 the University would pay the
Borough annually was proof of the reasonable and proportional nature of the stormwater charge.
The Borough also argued that there is a direct relationship between the amount of impervious
surfaces on a property and stormwater management burdens, further demonstrating the
proportionality of the Borough’s stormwater charges.

In contrast, the University, supported by amici curae representing industry and commercial
interests, argued that the Borough’s stormwater charge did not provide any discrete benefit to the
University or any other property owners who paid the charge. The University argued that
stormwater management is a general environment benefit that the Borough provides to the
community as a whole, rather than to any specific property owner, pointing out that for nearly
100 years, the Borough funded the construction and management of stormwater conveyance
system through local property taxes. The University also alternatively argued that if the
Borough’s stormwater charge was a special assessment, they were also immune from paying
such a charge. Moreover, even if the Borough’s stormwater charge was a fee for service, it was
not reasonably proportional to the alleged service the Borough provided to the University, so that
it would in substance and effect constitute a tax. The University pointed to the fact that the
Borough did not consider or evaluate the actual costs the Borough would incur to maintain the
portion of the Borough’s stormwater infrastructure the University utilized, and that the monies
levied would not be used for that area, but rather would be spent on projects far away from the
University’s footprint. Moreover, even if the University managed all its stormwater within the
boundaries of the University’s property and did not connect to the Borough’s infrastructure, the
Borough would still collect the charge to fund activities like tree planting, street sweeping, and
curb extensions as part of the Borough’s environmental compliance requirements.

In the majority opinion written by Justice Brobson, the Pennsylvania Supreme Court carefully
reviewed the Borough’s Ordinance and stormwater charge system, agreed with the University’s
arguments, and affirmed the Commonwealth Court’s decision that the Borough’s stormwater
charges were taxes, not fees.

The Court evaluated the contours of when a charge levied by a local government is a fee or a tax
— noting that the key considerations involve “whether the benefit provided is discrete or general,
whether the amount of the charge is reasonably proportional to that benefit, and whether the
recipient has voluntarily accepted the exchange.” Citing to foundational case law developed over
150 years, the Court distinguished taxes, special assessments, and fees. First, a tax is “imposed



by a legislature upon many, or all, citizens . . . [that] raises money, contributed to a general fund,
and spent for the benefit of the entire community.” Next, a special assessment is an “assessment
of property specially benefited by a local improvement of a public nature, for the purpose of
defraying the expense thereof...whereby those benefited more pay more, and those benefited less
pay less.” Special assessments are only permissible and constitutional when the funds raised pay
for initial construction of the publicly-funded improvements, rather than the continued
maintenance or operation of that improvement. Lastly, a fee charged by a government entity is
limited to “a reasonable charge for a product furnished, or additional service rendered, to
particular persons or groups of persons within the municipality, i.e., a fee for service,” where the
government entity is acting in a “quasiprivate capacity.”

After laying the groundwork and definitions for the three separate types of government charges —
taxes, special assessments, and fees — the Court explained the framework for distinguishing
between a fee for service from a generally-levied tax. First, the “court must determine whether
the municipality is performing the service in a quasiprivate or public capacity. . .Where the
municipality is acting out of duty, for the public benefit, and in the absence of a contractual
relationship, the municipality is acting in its public capacity. By contrast, where a municipality is
providing a discretionary service for private emolument, and within the scope of a contractual
relationship, the municipality is acting in its quasiprivate capacity.” If the court determines that
the municipality acts in its public capacity — the charge is unequivocally a tax. But if the
municipality acts in its quasiprivate capacity, then the court must determine “whether the
associated charge is measured by the service rendered.”

The Court evaluated the purpose underlying the municipality’s participation in the service
provided, providing examples of other municipal “services” that many local governments
provide, but that can also be privatized, such as potable water service, garbage removal, and
sewer service. The Court also evaluated the relationship between the municipality and the
recipients of the service provided — where property owners are free to “opt in” to the municipal
service, the relationship is contractual and the charge is more likely a fee for service; but where a
property owner is compelled to use the municipal service against one’s will or without consent,
the charge imposed is a tax.

Turning to the Borough’s Ordinance, Justice Brobson noted that the Borough’s stormwater
management “service” is “prompted, at least in part, by the federal and state mandates imposed
on the Borough itself.” The Borough’s articulation of the benefits from operation and
maintenance of the Borough’s stormwater management system were generally to promote
“public health, safety, and general welfare of the residents of the Borough,” by improving water
quality and preventing flooding. Justice Brobson and the majority of the Pennsylvania Supreme
Court found that these generalized benefits, shared by the entire community, do not reflect that
the Borough had a quasiprivate contractual relationship with each property owner such that the
stormwater charge could be characterized as a fee, but rather that the generalized benefits reflect
the stormwater charge was a tax:

Contrary to the Borough’s present assertions, these findings do not
indicate an intent on behalf of the Borough to benefit individual
landowners of developed property by managing their stormwater



runoff. Rather, they reflect an intent to address the negative impacts
of stormwater runoff on the environment and community, i.e., to
protect the public health and safety of its residents. This noble
pursuit, which is central to most, if not all public services, cannot be
separated from the function of government. By its very nature,
stormwater impacts all properties, not just developed properties, and
the benefit received from the Borough System (in the form of the
management of stormwater flowing from a particular property) is a
benefit that inures to the general public more so than to the owner
of the particular property from which the stormwater flowed. For
this reason, and because of the statutory and regulatory duties
imposed upon the Borough, it is clear that the Borough provides
stormwater management services in its capacity as a public, rather
than corporate, body.

The Court also noted there was no “evidence of any express contracts establishing the Borough
as the provider of stormwater management services” to property owners. Nor was there any
implied contract between the Borough and property owners for stormwater management services
for two primary reasons.

First, the Court noted that “stormwater management services are not the kind of service that all
property owners would seek out,” because unless stormwater runoff poses “an immediate risk of
tort liability or damage to their own property, property owners typically do not need to consider
the problems it poses once stormwater flows from their properties.” The Court expressly rejected
that the amount of impervious surface at a property can be the magic formula for evaluating
burden and benefits of stormwater runoff, finding that “the properties that lead to the greatest
proliferation of runoff are not the same properties that will suffer the greatest consequences. It is
unassailable that the level of stormwater management needed to prevent disaster is tied to the
specific characteristics of each property — and this calculus cannot be limited solely to the
impervious surface area.” Citing to a 2013 Federal Claims Court opinion in DeKalb County,
Georgia v. United States, 108 Fed. Cl. 681 (Fed. Cl. 2013), which held that stormwater charges
were taxes, not fees — the Pennsylvania Supreme Court noted that many examples show that
“burdens caused by uncontrolled stormwater are not always, or even usually, incurred by the
property where the rain first fell. Rather, those pains are felt by the neighboring property that
receives the redirected runoff. This disconnect between the developed property responsible for
the proliferation of runoff and the damage to properties or ecosystems downstream is one reason
that public participation in stormwater management is critical to its success. . . Such an
imperative service does not lend itself to a voluntary, contractual relationship on the part of each
individual property owner.”

Second, “unlike the sale of a commodity or the use of sanitary sewer services, there is no
apparent action by a property owner that would instigate each use of a stormwater system.
Surely, it cannot be said that [property owners] have caused the rain to fall.” The Court rejected
the position that property owners in the Borough impliedly consented to the stormwater charge
just by having impervious surfaces on their property where rain falls and runs off into the
Borough’s stormwater system. As the Court put it, the only way to avoid the Borough’s
stormwater charge would be by “employing a private stormwater management system, removing
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all existing impervious surfaces and refraining from any development whatsoever, or moving
outside of the Borough entirely.” The Court noted that the Borough’s “simplistic approach” also
ignored the “historic context of the time in which many properties were first developed,” finding
that it “would be inappropriate to rely upon the initial construction of impervious surfaces to
establish a contract between the parties to pay a charge that was not imposed until decades, if not
a century, after the property was first developed.”

The existence of a credit system that property owners could apply for to lower their stormwater
bill could not save the Borough’s stormwater charge either. The Court held that “[r]equiring
property owners who became subject to a unilaterally imposed stormwater charge to seek an
appeal to avoid that charge is not equivalent to the individual or entity deciding in the first
instance to accept or decline a service or engage or refrain from a regulated activity.”

The Court ultimately determined that the Borough’s stormwater charge and the “sweeping terms
of the Ordinance” did not establish a “contractual relationship for service but, rather, indicate
compulsory payment for almost all those property owners residing or operating in the Borough.”
Thus, the “Borough is providing stormwater management services out of duty, for the public
benefit, and in the absence of a contractual relationship. Consequently, the Borough performs its
stormwater management services in its public capacity, rather than a quasiprivate capacity,
which renders the associated Stormwater Charge a local tax.”

In conclusion, Justice Brobson acknowledged “the difficulties encountered by municipalities in
navigating the regulatory landscape and the environmental problems posed by unmitigated
stormwater, and we do not diminish the value provided by these services or the impact of our
decision.” But, the Pennsylvania Supreme Court “must adhere to those basic principles that
define taxation. In this regard, the law is clear: Where a municipality is duty bound to provide a
service for the public benefit and in the absence of a voluntary, contractual relationship between
itself and those receiving the service, the associated charge is a tax. For the reasons provided, we
conclude that the Stormwater Charge embodies each of these characteristics.” The Court
therefore affirmed the Commonwealth Court’s 2023 decision, and held that as a matter of law,
the Borough’s stormwater charge was a tax, from which the University was immune.

As of the end of 2025, there were approximately 70 municipalities or municipal authorities in
Pennsylvania that adopted a stormwater “fee” ordinance — nearly all of which are based upon the
same “fee” structure established by the Borough of West Chester. The Pennsylvania Supreme
Court’s decision will significantly impact local governments’ ability to continue to charge
property owners for stormwater management and will require municipalities to follow requisite
steps to assess new taxes if they want to collect monies for stormwater management, assuming
the entity has such authority.

For additional information regarding stormwater charges, or if you have questions about
stormwater charges that you have been paying, please feel free to contact Diana Silva, Esq. or
call 484-430-5700.
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