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By Christopher Ball, Manko, Gold, Katcher & Fox, LLP

New fl ood hazard control rules bring 
regulatory high water mark to South Jersey

J recently adopted 
new flood control 
rules that could 

have far reaching impli-
cations for development 
in South Jersey. The rules 
were initially announced 
in 2006 after severe fl oods 
impacted the State that 
summer and New Jer-
sey’s Flood Mitigation 
Task Force recommended 
changes to the state rules 
governing development in 
fl ood plains.

Adopted under the Flood 
Hazard Area Control Act, 
the new rules incorporate 
more stringent standards 
for development in fl ood 
hazard areas and ripar-
ian zones adjacent to sur-
face waters throughout 
the State. While the rules 
allow for several methods 
to determine the extent 
of fl ood hazard areas, the 
Department of Environ-
mental Protection (DEP) 
has already delineated 
the flood hazard areas 
of numerous waterways 
in the State. In Camden 
Cty., flood hazard ar-
eas have been mapped 
for portions of Big Tim-
ber Creek, Pennsauken 
Creek, Fourmile Branch, 
Great Egg Harbor River, 
and Pump Branch. Devel-
opers with projects within 
the fl ood hazard areas of 
those waterways are re-

ous rules contained ri-
parian buffer zones that 
covered areas 25’ or 50’ 
from streams, the new 
rules expand those zones 
to encompass areas 50, 
150, or 300’ wide along 
the sides of all regulated 
surface waters in the 
State.

The width of the ap-
plicable riparian zone is 
determined by the clas-
sification of the water 
body in question, with 
Category One waters 
triggering the 300’ buf-
fer. Category One waters 
in Camden Cty. include 
Mason Run near Pine 
Hill, and Trout Run near 
Sharps Corner. 

Trout production or 
trout maintenance wa-
ters, any water fl owing 
through the habitat of 
a threatened or endan-
gered species dependent 
on that water for sur-
vival, and any section of 
water flowing through 
an area with acid pro-
ducing soils receive the 

Adopted under the Flood Hazard Area Control Act, 
the new rules incorporate more stringent standards 
for development in fl ood hazard areas and 
riparian zones adjacent to surface waters 
throughout the State. 

quired to use DEP’s fl ood 
hazard determinations or 
submit an application for 
their modifi cation to the 
department.

The previous rules re-
quired any fi ll added to 
a fl ood plain, e.g., in con-
nection with construction 
activity, be offset by hav-
ing fi ll removed from that 
same fl ood plain totaling 
at least 80% of the fill 
added. In what is being 
called the 0% net fi ll pro-
vision, the new rules in-
crease that requirement 
to 100% in all non-tidal 
fl ood hazard areas of the 
State, bringing require-
ments previously applied 
only in the Highlands and 
Central Passaic Basin to 
South Jersey. 

The new rules also im-
plement increased pro-
tection for near-stream 
vegetation. While previ-

150’ buffer. All remaining 
waterways, with limited 
exception, receive a 50’ 
buffer. Information on 
the classifi cation of water 
bodies in Camden Cty. 
and the rest of southern 
NJ can be found on DEP’s 
website at www.state.
nj.us/dep/wms/bwqsa/
swqshome.html.

While the expanded 
scope of the new rules 
means that more projects 
will fall under the regula-
tory umbrella, the new 
flood hazard rules con-
tain 46 permits-by-rule, 
and 16 general permits 
that are designed to ease 
the additional regulatory 
burden. The general per-
mits cover activities rang-
ing from channel clearing 
to the reconstruction of 
damaged residences, and 
allow those activities to 
proceed without obtain-
ing an individual per-
mit. The permits-by-rule 
similarly allow property 
owners authorization to 
undertake specifi c activi-

ties without the need to 
obtain prior written ap-
proval from DEP. A list 
of the activities covered 
by the general permits 
and permits-by-rule can 
be found at N.J.A.C. 7:13-
7.1 and 8.1.

While many questions 
remain, the new fl ood haz-
ard rules are sure to have 
implications for develop-
ment throughout the State 
and warrant close scrutiny 
by the real estate commu-
nity.

Christopher Ball is 
an associate in the 
Bala Cynwyd office of 
Manko, Gold, Katcher 
& Fox, LLP. He focuses 
his practice on environ-
mental litigation and 
regulatory compliance. 
Ball has substantial en-
vironmental regulatory 
experience, having pre-
viously served as a Dep-
uty Attorney General for 
the State of NJ where he 
litigated federal Clean 
Air Act and state solid 
waste matters. ■
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