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LEED Certifi cation, Decertifi cation, and 
Downcertifi cation.  Be Prepared.

A
re you looking for a 
way to gain tax cred-
its, expedited permit-

ting, or premium rents for 
an upcoming project? Do you 
want your project to use en-
ergy, water or other natural 
resources more effi ciently? 
You may want to pursue 
LEED (Leadership in Energy 
and Environmental Design) 
certification for your proj-
ect. The widely recognized 
LEED benchmark provides 
for third party verifi cation 
of a project’s sustainability 
performance by the Green 
Building Certifi cation Insti-
tute (GBCI). Using a check-
list, projects including new 
residential and commercial 
construction, schools, hos-
pitals, and even neighbor-
hoods, are awarded points 
for measures including site 
selection, indoor air quality, 
water conservation, energy 
effi ciency, and use of recycled 
or sustainably sourced ma-
terials. Buildings are rated 
as Certifi ed, Silver, Gold, or 
Platinum based on the num-
ber of points achieved. 

While the potential bene-
fi ts of LEED certifi cation are 
evident, that does not mean 
that projects seeking LEED 
certifi cation are without risk. 
LEED is an evolving system 

on LEED certifi cation. 
In its most recent evolu-

tion, among other mini-
mum program requirements, 
LEED will require all newly 
constructed buildings to pro-
vide energy and water usage 
data for the fi rst fi ve years of 
operation as a condition of 
certifi cation. To mitigate the 
risk of decertifi cation, con-
tracts should clearly identify 
and assign responsibility for 
the maintenance and sub-
mission of required data, 
should allocate the risks as-
sociated with failure to sup-
ply required documentation 
and address the consequenc-
es of decertifi cation. Where 
projects change hands once 
construction is completed, 
project owners must ensure 
that subsequent owners 
and/or occupants are notifi ed 
of and comply with the data 
submission requirement. 

Under LEED, efficiency 
points are often awarded 
with the use of predictive 
models. However, once oc-
cupied, actual performance 
may not follow predictions. 
It remains unclear whether 
GBCI will decertify or down-
certify projects who comply 
with the data submission 
requirement, but whose sub-
mitted building energy and 

and its most recent evolu-
tion requires a continuing 
commitment to ensure the 
sustainability of your project 
beyond its completion. Under 
most prior LEED iterations, 
once a project received its 
certifi cation plaque, it was 
considered to be forever cer-
tifi ed. However, under LEED 
2009, GBCI has the option 
to revoke or revisit the level 
of a project’s certifi cation in 
the event of non-compliance 
with a minimum program 
requirement. Project owners 
must consider the potential 
ramifications of possible 
decertification or “down-
certifi cation” (e.g., Gold to 
Silver) for anticipated tax 
benefi ts or other incentives 
and for contracts for sale or 
lease which are contingent 

water usage data does not, 
in fact, meet credit require-
ments. Given that the per-
formance data requirement 
arises from a concern that 
LEED certifi ed buildings are 
not actually achieving their 
predicted performance gains, 
GBCI could determine that 
LEED credits or prerequi-
sites were granted based on 
an erroneous determination 
and exercise its option to 
decertify or downcertify a 
project where a completed 
project underperforms. Ul-
timately, LEED may require 
continuing verification of 
green building performance 
claims.

If you decide that LEED 
certifi cation is right for your 
project, prepare to address 
LEED’s evolving require-
ments with appropriate 
project planning, contract 
language, insurance, and 
information disclosures. 

Meredith DuBarry Hus-
ton is a LEED accred-
ited attorney with the 
law fi rm of Manko, Gold, 
Katcher & Fox, LLP in 
Bala Cynwyd, PA. The 
fi rm represents and coun-
sels clients on sustain-
ability, green building, 
and environmental and 
energy matters. ■

Meredith DuBarry Huston
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