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Environmental Citizen Suit Enforcement
and Recent Efforts to Curb Their Use

Despite pushback from government and industry, recent Supreme Court decisions have preserved the
scope of citizen suit enforcement, while the Department of Justice has taken unprecedented steps to
curb such suits by arguing national security concerns in ongoing litigation.
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itizen suits have been a long-stand-

ing mechanism for individual plaintiffs

and environmental groups to pursue

enforcement of environmental stat-

utes in the absence of agency action.
Despite the long history of these suits and the robust
body of case law related to them, some have ques-
tioned whether the citizen suit mechanisms in the
prevailing environmental statutes are being used
appropriately. In our own practice, we have seen a sig-
nificant uptick in the use of citizen suits to advance
novel legal theories, often without clear connection to
the environmental protection aims that citizen suits
were designed to advance. The Trump administra-
tion recently has expressed a displeasure with the
widespread use of citizen suits and has taken steps
to constrain the use of such suits in a manner that is
still playing out in the courts.

Citizen Suit Background and Process

When Congress enacted the cornerstone federal
environmental statutes in the 1970s, it empowered
the U.S. Environmental Protection Agency (EPA)
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with primary enforcement authority to carry out
statutory duty. But it foresaw circumstances under
which members of the public might need to pursue
statutory enforcement in the face of agency failure to
act. As a result, most major environmental statutes
contain citizen suit provisions.

Although provisions vary slightly between statutes,
most reflect a similar structure. An individual or orga-
nization with standing is empowered to bring suit
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against EPA (or other governing agency) in instances
where the agency has neglected to perform del-
egated functions, or against private parties to compel
enforcement. Citizen suits typically seek to enforce
against violations, enjoin activity, or to seek civil penal-
ties to the extent permitted by law.

Most laws require plaintiffs to provide a minimum
of 60 days’ notice to the alleged violator, the EPA, and
any state agency with authority over the claim before
filing a citizen suit. This notice of intent to sue (NOI) is
meant to allow regulatory agencies sufficient oppor-
tunity to take up enforcement as originally intended.
If the agency takes corrective action or otherwise
pursues enforcement to address the subject violation,
the citizen suit is barred. The NOI must precisely iden-
tify the alleged violation with “reasonable specificity”
in addition to identifying when the violation occurred.
See Cottonwood Environmental Law Center v. Edwards,
86 F.4th 1255, 1264 (9th Cir. 2023).

Key Citizen Suit Case Law

The public’s ability to utilize citizen suits as an
enforcement mechanism has been shaped by a
robust body of case law. In Lujan v. Defenders of
Wildlife, 504 U.S. 555 (1992), involving a citizen suit
brought under the Endangered Species Act, the U.S.
Supreme Court of (SCOTUS) held that citizen groups
possessed Article Il standing sufficient to bring a
claim in federal court only if such claims are based
on actual or imminent invasion of a concrete and par-
ticularized interest rather than being based on specu-
lative harm. Gwaltney of Smithfield v. Chesapeake
Bay Foundation, 484 U.S. 49 (1987), a Clean Water
Act (CWA) case, addressed mootness by holding
that citizen plaintiffs may only bring a case when
the harm complained of is ongoing at the time of the
suit, as evidenced by a violation occurring after the
suit is filed, or by demonstrating a pattern of non-
compliance such that the harm would be reasonably
expected to recur. Another CWA case, Friends of the
Earth v. Laidlaw, 528 U.S. 167 (2000), reaffirmed this
position on mootness and held that civil penalties
paid to the U.S. Treasury constituted redress suffi-
cient to satisfy that prong of Article Il standing.

Recent Use

Recent environmental citizen suit jurisprudence
has preserved the power of citizen suits where the
government and industry have pushed to limit the scope
of citizen enforcement. In June 2025, the U.S. Supreme
Court declined to hear two separate cases that sought
to limit the scope of citizen suits, which decision contin-
ues to allow for robust citizen enforcement.

The first, Port of Tacoma v. Puget Soundkeeper
Alliance, No. 21-35881 (9th Cir. 2024), was a CWA case
involving alleged violations of an industrial stormwa-
ter National Pollutant Discharge Elimination System
(NPDES) permit at the Port of Tacoma. Washington
state has delegated authority to administer the federal
NPDES program and has imposed discharge require-
ments more stringent than CWA requirements. The
U.S. Court of Appeals for the Ninth Circuit held that
the CWA's citizen suit provision allowed environmen-
tal groups to bring an action under the federal statute
to enforce state law requirements, aligning the Ninth
Circuit with similar rulings from the Fourth and Eleventh
Circuit, which stand in contrast to the Second Circuit’s
stated position. The permittees in this case petitioned
the Supreme Court for a definitive ruling given this
circuit split. The United States filed an amicus curiae
brief in support of Supreme Court review, in which it
took the position that the Ninth Circuit’s decision was
contrary to the CWA and its attendant regulations, and
it urged the Supreme Court to resolve the circuit split.
The Supreme Court declined to hear the case, thereby
preserving the ability for citizen groups to file suit in
federal court, outside of the Second Circuit, to enforce
state-issued NPDES permits that contain more strin-
gent requirements than federal permits.

The second, ExxonMobil v. Environment Texas
Citizen Lobby, No. 17-20545 (5th Cir. 2024), was a
Clean Air Act (CAA) case originally filed in 2010 in
which private citizens sought penalties for alleged
emissions from a refinery in excess of permit require-
ments. The claim alleged thousands of days’ worth of
repeated CAA violations. The question at issue was
whether the plaintiffs satisfied the traceability and
redressability requirements of Article Il standing.
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The case bounced between the district court and
the Fifth Circuit before the district court imposed a
$14.25 million civil penalty, which the Fifth Circuit
upheld. Exxon petitioned the Supreme Court for cer-
tiorari, claiming that the Fifth Circuit’s ruling ran con-
trary to the Supreme Court’s precedent on the issue
of the traceability and redressability requirements of
Article Ill standing—a position that effectively asked
the Supreme Court to overrule Laidlaw’s redressabil-
ity holding. The Supreme Court also declined to hear
this case in June 2025, leaving the door open for
similar CAA citizen suits in the future.

A New Approach From the Executive Branch

Despite the Supreme Court declining to hear these
cases, the executive branch recently made a novel
effort to curtail the use of citizen suits, the validity
of which remains to be decided. In June 2026, the
Department of Justice (DOJ) filed a motion to inter-
vene in a recent case out of the U.S.District Court for
the Northern District of Mississippi brought by the
NAACP against X.Al Corporation and its subsidiary
MZX Tech LLC under the CAA’s citizen suit provision.
The complaint alleges that the companies failed to
obtain air permits for the Colossus Gas Plant (the gas
plant), which powers the Colossus 2 data center
near Memphis, Tennessee, the emissions from which
are alleged to impact NAACP members across the
Mississippi border. Petitioners assert that the gas
plant emits harmful pollutants tied to increases in
asthma, respiratory disease, heart problems, and
certain cancers. Petitioners assert that the gas plant
was constructed without the requisite air permit, was
constructed and operated without a prevention of sig-
nificant deterioration permit or utilizing Best Available

Control Technology, and that it is a major source of
hazardous air pollutants required to comply with CAA
regulations. The petitioners requested that the gas
plant’s operation be enjoined until such time it com-
plies with applicable CAA requirements.

In its motion for intervention and dismissal, the DOJ
argues that the executive branch has primary enforce-
ment responsibility for the CAA and that continued
operation of the data center, which powers “Grok” is
a matter of national security. The DOJ argues that the
government has not failed to exercise enforcement
responsibility—it has simply determined that enforce-
ment is not necessary, a distinction which it asserts
justifies dismissal. The DOJ has also advanced the
argument that Grok’s continued operation is “a matter
of paramount national security” because it is one of
the few artificial intelligence models that can support
“mission-critical” operations.

The executive branch’'s position in this pleading
appears to be consistent with its larger effort to curb
EPA enforcement and further tamp down on the usage
of citizen suits. Courts have yet to set a trend that
supports this effort; however, it appears to be only a
matter of time before the Supreme Court makes its
position clear. We will continue to stay apprised of any
developments affecting citizen suit jurisprudence in
the near future.
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